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APPELLANT’S SUPPLEMENT TO APPEAL 

APPEAL OF   ) Historic Preservation Commission 
HAMISH CALDWELL  ) Property 1354 The By Way NE 
& DALIA JUDOVITZ  ) Decision Dated 31 August, 2021 
 
 

Introduction: The Historic Preservation Commission decision to approve a COA is arbitrary 

and capricious and an abuse of discretion in multiple ways. 

Item 1: The replanting of overstory trees on the streambank in the State stream buffer was 

the focus of the appeal that resulted in the BOC in July reversing the May HPC decision and 

remanding the application with direction. Neither the Staff recommendation nor the August 

application complies with the BOC direction that HPC pay “particular attention to the role of 

overstory trees” on the streambank. The August application makes no change from the previous 

May submittal with respect to overstory trees on the streambank. By ignoring BOC direction the 

decision constitutes an abuse of discretion. 

Item 2: The decision fails to fulfill the HPC historic preservation mission by disregarding 

Olmsted’s plans for Druid Hills which were about landscape design. It creates a gap-tooth 

suburban lawn appearance where 12 trees, 25 years into maturation, had been standing until 

December 2020. It fails to remediate the violation of historic landscape on the streambank and it 

fails to address neighborhood community concerns about protecting the historic landscape and 

canopy. Thus the decision is an abuse of discretion.   

Item 3: Legally, HPC’s decision a) vacates the prior COA, b) contravenes the Historic Design 

Guidelines, c) violates Dekalb ordinances and d) violates GA Rules & Regulations and 

consequently is an abuse of discretion.  

(a) In 1997 the HPC affirmed the landscape on the lot as being historic by granting a COA 

for the development of the property based upon an application that included commitments 
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explicitly related to preserving the historic landscape in the stream buffer. 

(b) The decision permits plantings “as shown in the Tree Permit Plan” that are a violation of 

the recommendation of Druid Hills Design Guideline Sec. 9.3 that “The native list should be 

used for natural areas within the district, such as creek corridors and drainage ways”. 

According to the Druid Hills- Recommended Plant Materials List, the three kousa dogwoods 

proposed to be planted on the streambank are NOT native. 

(c) The decision fails to “preserve any existing mature riparian forest that can provide shade, 

leaf litter, woody debris and erosion protection to the stream” on the streambank in the State stream 

buffer as required by Dekalb County Ordinance Sec. 14-44.1 (a) (1).  

(d) Irrespective of the conditions of the 12 large trees that were illegally removed from the 

streambank, or the applicant’s August justifications, GA Rules & Regulations Rule 391-3-7-.05. 

(7) (c) and (d) for Buffer Variance Procedures and Criteria state that “Mitigation is required” 

and it “shall offset the buffer encroachment and any loss of buffer functions” resulting in 

“Restoration of the buffer to a naturally vegetated state”. 

Item 4: The decision is based on Staff interpretation of Area of Influence that was incorrect 

and fails to take into account landscape features of other properties in the immediate 

neighborhood. Design Guideline Section 7.1 explicitly applies to “new buildings or additions” 

whereas the application had zero construction and was only for “Installation of new trees”. The 

AOI used neglected the historic landscape, historic canopy and unique stream topography that are 

the whole scope of this COA and the decision. The appropriate AOI and immediate neighborhood 

are the 4 lots that make up the Oakdale Commons Subdivision, including the subject. The other 3 

lots have extensive tree canopy and no lawn in their front yards consistent with their location by a 

stream at the bottom of a ravine.  In stating the “application relates to an existing building” rather 
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than historic landscape and canopy preservation, the decision fails to address those real issues 

under consideration in this COA. Thus the decision is arbitrary and capricious. 

Item 5: HPC were willing to give over-riding consideration to the owner’s safety concerns, 

though raised after the fact, based on undated arborist reports, to justify his removal of the 12 river 

birches in violation of State stream buffer ordinances. HPC failed to recognize that no attempt 

was ever made by the owner to nurture the continued safe growth of any of the maturing 

trees by pruning or selective removal. The decision also neglected the rebuttal from independent 

ISA Certified Arborist reports provided to Staff, and existing evidence of historic woodland 

conditions on abutting lots, that refute the notion than no large trees can be safely grown on this 

site. These reports confirm that overstory trees can be safely grown on streambanks and planting 

trees in floodplains is good and in compliance with Historic Design Guideline Sec. 8.2 “Trees 

should be replaced” including when trees “are removed for safety reasons” and “Replacement 

trees should be of adequate size to make a visual impact in the district”. By failing to protect 

the historic landscape. the decision fails to address safety concerns related to increased risks of 

flooding and erosion damage on our abutting property and shared driveway, and downstream lots, 

and denies and dismisses ancillary benefits of safety, restoration and protection of the stream bank.  

Thus the decision is arbitrary and capricious. 

Conclusion: The decision must be reversed and the application remanded to HPC to 

uphold its mandate for historic landscape preservation with direction to modify the planting 

plan to include 8 large trees on the streambank and revegetation with native-only species, 

multi-riparian conditions in the State and County stream buffers with plants of all sizes 

instead of lawn. 
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TO:  DeKalb County Board of Commissioners 

FROM: Phil Moïse, 948 Oakdale Rd NE, at The Byway 

CC: DeKalb County Department of Planning & Sustainability 

 Hamish Caldwell and Dalia Judovitz 

 Druid Hills Civic Association 

DATE: September 16, 2021 

RE: Support for the Caldwell/Judovitz Appeal of the Historic Preservation Commission’s 

Second Approval of the Certificate of Appropriateness for the Property Located at 

1354 The Byway 

 

Ladies and Gentlemen: 

 

I’m writing this letter to support the Caldwell/Judovitz appeal of the approval by the DeKalb 

County Historic Preservation Commission (the “HPC”) of a replacement replanting plan for the 

property located at 1354 The Byway (the “1354 property”), and to suggest that the important 

underlying historical preservation issues be addressed in depth by the interested parties prior 

to any further action by the HPC.   I’m entitled to participate in this appeal because I live at 948 

Oakdale Rd NE, which is within 1500 feet of the 1354 property. 

 

A number of objections addressed in the first appeal still have not been met: 

• Replacing existing native ground cover in the stream buffer in favor of a grass lawn is 

not acceptable.  
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• The Homeowner’s landscape replacement plan is insufficient to address the 27 trees 

that were improperly cut down.  

• The Homeowner’s replacement plan impacts the character of the stream buffer that is 

out of place with the surrounding areas steam buffer’s conditions and natural native ground 

cover.   As noted in the support letter from The Lullwater Garden Club, failing to protect the 

stream bed will have serious downstream consequences, and I concur in all of the Garden 

Club’s objections. 

My biggest concern, which I raised in my support letter for the first appeal, is that: 

“the original platting in 1996 of the 1354 property required the landscape to comply 

with the Druid Hills District’s historic landscape requirement and prohibited any land 

disturbance on any and all trees over 12” in diameter; and in 1997 a conditional COA 

approval for development of the 1354 property required it to conform to the then-new 

Historic District Guidelines for Druid Hills.” 

The HPC’s second approval of the Homeowner’s application again goes against both prior 

requirements granted to the 1354 property.  I have read the report to the HPC by the 

Department of Planning & Sustainability, and I attended the August 30 HPC meeting.  There 

seems to be an alarming disagreement between the HPC (upon the advice of the Department), 

on the one hand, and the neighborhood, on the other hand, as to the protection required to be 

given  the neighborhood’s tree overstory.  Those of us who bought into this neighborhood and 

have lived here many years did so in part because of the historic tree overstory developed 

under the original Olmstead plan has always gone hand in hand with the historic structures.  It 
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is therefore disturbing that established historic guidelines appear to have been brushed aside 

by the HPC apparently due to an innocent, but very real, misunderstanding of these guidelines.  

Based on these concerns I request that you reverse the HPC’s second approval of the 1354 COA 

application and once again remand the Homeowner’s application to the HPC with express 

directions to address the specific regulatory issues raised by 1354 COA application. 

 

I also believe the residents of Druid Hills should not be left in the dark as to whether the HPC 

will enforce the overstory historic guidelines or will not enforce them.  Given the serious 

implications of how this question is answered, I believe it should be addressed in a formal sit-

down meeting of interested parties (including but not limited to the appellants, the Druid Hills 

Civic Association and the Department of Planning & Sustainability) instead of asking the HPC to 

once again attempt to address this issue as one item on a long monthly agenda. 

 

Thank you for your consideration. 



September 16, 2021 

To:  DeKalb County Clerk of Commissioners, DeKalb County Board of Commissioners and 

Department of Planning & Sustainability   

RE:  Support for the Appeal of the DeKalb Historic Preservation Commission’s 8/31/21 

decision/approval of the Certificate of Appropriateness for the property located at 1354 

The By Way NE 

 

To the DeKalb County Board of Commissioners,  

 

As a neighbor who lives at 1193 The By Way, I write in support of the Caldwell/Judovitz appeal 

filed for your consideration relating to the DeKalb’s Historic Preservation Commission’s 8/31/21 

decision/approval of the Certificate of Appropriateness for the property at 1354 The By Way. I 

believe the approval provided conflicts with the design guidelines that the DeKalb Historic 

Preservation Commission is required to uphold. The areas of concern area as follows: 

• Replacing existing native ground cover in the stream buffer in favor of a grass lawn 

which is out of place with the surrounding area’s steam buffers conditions 

• Insufficient landscape replacement plan to address the extensive removal of 27 trees  

• Replacing 12 overstory trees within the stream buffer out of the 27 cut down with 3 

Kousa dogwoods that are classified as small trees in the Druid Hills Plant Material list 

and are not native   

• Original platting in 1996 of the lot required the landscape comply with the Druid hills 

District’s historic landscape requirement and no land disturbance on any and all trees 



over 12” in diameter. In 1997 a conditional COA approval for development of the 

subject lot required it conform to the then-new Historic District Guidelines for Druid 

Hills. This application approval goes against both prior requirements granted to the 

subject property 

• Setting a precedent for the extensive removal of trees that would degrade the amenity 

of Druid Hills 

Based on these concerns, which are shared by many other homeowners in the neighborhood, I 

respectfully ask that the county consider reversing the HPC’s approval of the Certificate of 

Appropriateness in connection with the appeal filed and direct the HPC that any future 

approval of the homeowner’s COA application for 1354 The By Way must provide for the 

Caldwell/Judovitz request of modifying the planting plan to include 8 large native trees on the 

streambank and revegetation with plants of all sizes in multi-riparian conditions instead of a 

grass lawn in the stream buffers.  

 

Thank you for your consideration. 

 

Sincerely, 

Melanie Pinkerton Mackie 

Melanie Pinkerton Mackie 

 

 



Applicant response 
to the appeal 

 



RESPONSE TO APPEAL OF 1354 THE BY WAY NE COA APPROVAL AUGUST 2021 

The second unanimous approval by the HPC and DeKalb County staff for the submitted Tree Permit Plan 

for a certificate of appropriateness, by the defining nature of the words, voids the affirmed decision’s 

ability to be “arbitrary and capricious.”  

Regarding the approved plan, Dekalb County staff has been involved in four site visits and multiple entities 

within county staff including the Floodplain Coordinator, Master Arborist, Senior Planners, and Historic 

Commissions have now unanimously approved the submitted Tree Permit Plan (topic of COA) twice. The 

EPD has been made aware of the plans and has approved the work to be completed in compliance with 

EPD guidelines, stating a variance is not necessary. Proof of this has been submitted to the record.  The 

violation that occurred in December 2020 was issued by the LIA and processed through the Magistrate 

Court of Dekalb County. The same LIA that issued the violation has now approved the re-planting plan 

twice. Senior Planners made a final site visit July, 2021 and issued an extensive staff report supporting the 

recommended approval for the Tree Permit Plan to be carried out.  

The appeal recurrently cites “an abuse of discretion” in reference to what in actuality, is a contradiction 

to one’s personal opinion.  

In the July 13, 2021 Dekalb County BOC meeting, the BOC remanded the May COA to the HPC requesting 

they pay “particular attention to the landscape plan, the role of overstory trees, and Guideline 8.2 (Tree 

Conservation) of the Design Manual for the Druid Hills Local Historic District”. In Item 1 of the appeal, the 

appellant claims that direction by the BOC was ignored by the HPC because no change was made to the 

planting plan on the streambank. In reality, the role of overstory trees within the submitted Tree Permit 

Plan was thoroughly examined by county staff and the HPC as demonstrated in the county staff reports, 

and much discretion was used in making a final determination on the recommended approval. Just 



because no change was required does not constitute ignorance or lack of discretion. In addition, another 

overstory tree was added to the August COA plan in the stream buffer.  

Gap-tooth appearance concerns stated in Item 2 of the appeal will be fully remediated once the approved 

tree plantings are installed. Additionally, the approved holly hedge along the roadside will mitigate any 

gap in vegetation along the road upon maturation. The approved plan remediates the necessary 

vegetation lost; it simply does not remediate it in the fashion the appellant would prefer. 

Regarding Item 3 of the appeal; the granting of a COA in 1997 for a home to be built did not require the 

development to fall under the historic (built before 1946) guidelines. Section 7.0 New Construction & 

Additions would have been the guidelines for the development to abide by. Second, the trees removed 

along the streambank did not exist on the property at the time the COA was granted in 1997. This was 

affirmed in the arborist report submitted to the record for the August, 2021 HPC meeting. Consequently, 

the River Birches in question were NOT part of the historic landscape at the time of the 1997 COA issuance, 

and there is no documentation that ever granted their approval to be planted. Moreover, it draws on the 

presumption that preserving historic landscaping in the stream buffer requires a homeowner to neglect 

hazardous vegetation to human life and home for the sake of historic preservation. It’s prudent to note 

that the Druid Hills Design Guidelines 8.2 Tree Conservation states “Trees in deteriorated conditions or of 

advance age should be removed and replaced.” The replacement of overstory trees on this streambank 

was NOT recommended by the Certified Arborist as they were not an adequate species for the site, and 

in the future would create the same safety hazards as the removed River Birches. Furthermore, overstory 

trees have been incorporated into the plantings throughout other parts of the property on the approved 

COA, and a more appropriate choice of understory trees have been selected to be planted on the 

streambank. In total there will be 57 trees on this .66 acre property which already includes a 4321 sq. ft 

home, drive way, hardscaping and creek. In rebut to Item 3(c)(d) no stream buffer variance was ever 

issued for the work, therefor it cannot be assumed that a variance would have been required and 



mitigation correlating with said variance is necessary. However, we do know that per the violation a re-

planting plan is necessary and has now been approved by members of the LIA twice. The planting plans 

DO offset any loss of the buffer’s function and the buffer has already returned to a naturally vegetated 

state.  

Considering Item 4 of the appeal, the staff report generated for the COA specifically depicts the landscape 

features of properties in the immediate neighborhood, and how the approved COA is similar in nature to 

areas of influence. It is contradictory that the appellant discredits the county staff’s interpretation of an 

Area of Influence stating “Section 7.1 explicitly applies to new buildings or additions whereas the 

application had zero construction and was only for installation of new trees” yet, the appellant has been 

insistent with Mr. Franck Vignon Houenou that we obtain a building permit for this work. The appellant’s 

perspective and opinion on the appropriate Area of Influence is assumed to be the correct one and implies 

it should supersede county staff’s judgement.  

Item 5 Rebut: The Certified Arborist report in support of the COA clearly states the River Birches had been 

over-pruned leading to accelerated decay and the best option was removal. Again, it is assumed by the 

appellant that an unsolicited independent arborist report (which did not perform an on-site assessment 

of the tree conditions prior to removal, or after) was neglected. Trees removed are being replaced in 

compliance with Dekalb County code, have been approved by Dekalb County’s Master Arborist, and are 

of adequate size to make a visual impact on the district and comply with Section 8.2 of the Design Manual. 

The approved plan allows for planting of vegetation to satisfy the mitigation assumed necessary by the 

appellant.  

After eight months of ongoing communication with county staff to ensure compliance and remediation, 

and having obtained a second unanimous approval we, Charles and Anne Marie Aubry, respectively 

request the BOC affirm the COA issued in August, 2021 for our property 1354 The By Way NE. 







August 31, 2021

Site Address: 1354 THE BY WAY
ATLANTA, GA 30306-

Parcel ID: 18-002-06-092
Application Date:

Applicant: Charles Aubry
Mailing Address: 1354 The By Way

Atlanta, GA 30306

THIS IS TO ADVISE YOU THAT THE DEKALB COUNTY HISTORIC PRESERVATION COMMISSION, AT ITS REGULARLY 
SCHEDULED PUBLIC MEETING ON August 30, 2021, REACHED THE FOLLOWING DECISION ON THIS APPLICATION:

ACTION:     Approval

Plant six overstory trees (two purple beech, three scarlet oak, and one Ginkgo biloba) and four small trees (three 
dogwood and one Yoshino cherry) as shown in the Tree Permit Plan dated April 7, 2021.  Plant twenty-two Nellie R. 
Stevens hollies as a hedge along the By Way right-of-way.

Dekalb County Historic Preservation Commission 
330 Ponce De Leon Avenue, Suite 300

Decatur, GA 30030
(404) 371-2155 or (404) 371-2813 (Fax)

CERTIFICATE OF APPROPRIATENESS
Michael L. Thurmond

Chief Executive Officer

PL111    Ver 12192019Page 1 of 1Print Date: 08/31/2021



 

Photos taken prior to the current owners purchase of the property in 2020. 

Downloaded from Trulia.com August 3, 3021. 
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DeKalb County Historic Preservation Commission 
Monday, August 30, 2021- 6:00 P.M. 

Staff Report 
Regular Agenda 
G. 1354 The By Way, Charles Aubry. Installation of new trees and shrubs. 1244878 Remanded on 
appeal 

 
Built 1998.  (18 002 06 092) 

 
This property is in the Druid Hills National Register Historic District and the Druid Hills Character Area 
1. 
 
5-97 1354 The By Way, Mr. and Mrs. David Odel, to build new house 
11-97 1354 The ByWay, Amy Oedel. Construct footbridge over creek in front of the house.  Approved 
3-21 1354 The By Way (DH), Charles Aubrey.  Remove trees and install new landscaping and grass pavers.  Deferred, 

then withdrawn 
 
This is a nonhistoric property.  (Druid Hills Design Manual, Glossary, page ii:  Nonhistoric — 
Nonhistoric properties within the district are those properties built after 1946.  Nonhistoric properties 
are identified on the Historic District Map.)  
  
Remand 
The preservation commission approved this application on May 17, 2021.  The decision was appealed 
by the neighbors, Hamish Caldwell and Dalia Judovitz.  The appeal was heard by the Board of 
Commissioners on July 13.  The board reversed the preservation commission’s decision and 
remanded the application with directions.  The text of the decision is below. 
 

“I move to reverse and remand the Historic Preservation Commission’s decision approving the 
subject Certificate of Appropriateness relating to 1354 The ByWay, with direction that the 
Commission reconsider the application with particular attention to the landscape plan, the role 
of overstory trees, and Guideline 8.2 (Tree Conservation) of the Design Manual for the Druid 
Hills Local Historic District.” 
 

A remand requires the HPC to reconsider the application following the directions provided by the 
BOC.  The HPC’s decision may still be approval, denial or approval with modifications.  The remand 
does not require the applicant to make changes to their application although they may do so. 
 
A remand reopens the case record.  As well as the documents considered in the original review, 
those associated with the appeal are added and new documents may be submitted by the applicant 
or any other party.   
 
Proposal 
The applicant has applied for a CoA for to plant trees and a hedge along the street. He proposes 
planting six overstory trees, two purple beech, three scarlet oak and one Ginkgo biloba, all of which 
are shown as large trees in the recommended plants list in the Design Manual.  The applicant also 
proposes planting four small trees (dogwood and cherry) and a row of Nellie Stevens holly shrubs 
along the street as a hedge.   
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G. 1354 The By Way, Charles Aubry 
page 2 

 
Much has been made of the applicant’s use of the word “lawn” on the Tree Permit Plan.  Whether it 
is an accurate description of the groundcover or not is not relevant to this review.  The applicant is 
only seeking approval of new tree plantings. 
 
 History 
This 0.66 acre property is part of the Oakdale Commons subdivision, which was created in 1996 or 
1997, prior to the designation of the historic district.  The property was not rezoned.  Most of the 
land was cleared, although large trees were retained near the road and near the left front corner of 
the property.   
  
The preservation commission approved a certificate of appropriateness for construction of the house 
in June 1997, less than a year after designation of the district, and another for construction of a 
bridge across the stream a few months later.  Neither site plan shows any trees and neither 
certificate of appropriateness mentions trees.  Copies of both case files have been added to this 
record.   
 
Tree removals 
In late 2020 the applicant removed 24 trees from his property.  This was reported to the county and 
a stop-work notice was issued.  The applicant was fined for removing more than five trees without a 
permit. 
 
The trees removed included twelve river birches planted in a row along the south side of the stream 
and other trees on the west, rear and within five feet of the house.  Several shrubs or small trees 
along the street that were in poor condition or dead have also been removed and one dead white oak 
is still to be removed. 
 
The Tree Permit Plan shows that thirteen existing overstory trees will be retained.  These are listed 
as large trees in the Design Manual.  Some of the trees are mature specimens. 
 
Species Number of retained trees 
Pin oak 1 
Red maple 2 
Loblolly pine 1 
River birch 2 
Tulip poplar 2 
Elm 1 
Oak (species not specified) 3 
Southern magnolia 1 

 
Opposition 
The initial appeal and most of the other documents in opposition to the application are from Hamish 
Caldwell or from Hamish Caldwell and Dalia Judovitz.  Other opposition documents have been filed by 
nearby resident Philip A. Moise, the Druid Hills Civic Association, and the Lullwater Garden Club.  
These documents are in the record and are available to the preservation commission and the public. 
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G. 1354 The By Way, Charles Aubry 
page 3 

 
Most of the comments relate to tree replacement, the removal of trees, and the landscaping plan, 
primarily the lawn, as mentioned above.  Other comments relate to protection of the stream buffer, 
causing erosion along the creek, both on this property and downstream, increasing the water flow 
resulting in increased flooding downstream, damaging existing ecosystems and similar concerns.   
 
The comments by about tree replacement can be summarized as there not being enough new 
overstory trees being planted to make up for the overstory trees that have been removed and that 
trees should be planted along the stream. 
 
The grounds for the appeal are quoted below. 
 

The written decision by the DHPC constitutes an abuse of discretion in the following ways.  
Item 1. The decision does not take into consideration pertinent features of other properties 
that are in the immediate neighborhood, as required per § 13.5-8 (3).  The historic landscape 
appearance that existed since the lots were developed would be lost.  Item 2. Contrary to § 
13.5-8 (12) the written decision is arbitrary and capricious in two distinct ways: (a) the 
decision is based on document inaccuracies (b) platting requirements from the Board of 
Commissioners and CoA conditions from the prior DHPC are overturned.  The decision also is 
in violation of state and county stream buffer regulations.  The decision must be reversed and 
the application remanded to the preservation commission with direction to amend the approval 
to include at least ten overstory trees on the stream bank and no lawn in the stream buffer. 
 

Staff comments 
Most of the comments relate to tree replacement, the removal of trees, and the landscaping plan, 
primarily the lawn, as mentioned above.  Other comments relate to protection of the stream buffer, 
causing erosion along the creek, both on this property and downstream, increasing the water flow 
resulting in increased flooding downstream, and damaging existing ecosystems.  These are legitimate 
concerns, but are not within the purview of the preservation commission.   
  
The concerns expressed in the appeal are addressed below. 
 
Item 1. The decision does not take into consideration pertinent features of other properties that are 

in the immediate neighborhood, as required per § 13.5-8 (3). 
 
DeKalb County Code section 13.5-8 (3) reads in full: 

Review of applications. When reviewing applications for certificates of appropriateness, the 
preservation commission shall consider, in addition to any other pertinent factors, historical and 
architectural value and significance; architectural style; scale; height; setback; landscaping; general 
design; arrangement; texture and materials of the architectural features involved and the relationship 
thereof to the exterior architectural style; and pertinent features of other properties in the immediate 
neighborhood. When considering applications for existing buildings, the Secretary of the Interior's 
Standards for the Treatment of Historic Properties with Guideline for Preserving, Rehabilitating,  
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page 4 

 
Restoring and Reconstructing Historic Buildings, shall be used as a guideline. All local guidelines must 
be adopted in accordance with federal guidelines. 
 

Pertinent features of other properties in the immediate neighborhood are one of the factors to be 
considered by the preservation commission among other, sometimes conflicting, factors.  In this 
case, the appellant’s property to the east and an undeveloped property to the west are wooded.  The 
property to the north is wooded at the street, but includes a large area of lawn behind the subject 
property.  The properties between the appellant and Lullwater Road and on the opposite side of The 
By Way also have many mature overstory trees, but also contain large areas of lawn or other 
groundcover. 
 
Determining the area of influence is important in reviewing applications for nonhistoric properties.  
Guideline 7.1 defines the area of influence “that which will be visually influenced by the building, i.e., 
the area in which visual relationships will occur between historic and new construction.”   The 
glossary in the Design Manual defines “nonhistoric” as having been built after 1946. 
 
Guideline 11.0 Nonhistoric Properties states that changes to a nonhistoric property should be 
evaluated for impact to historic development (architecture and natural and cultural landscapes).   
 
Although this property has a visual influence on the property to either side, the left is undeveloped 
and the property to the right is nonhistoric, having been developed at the same time as the subject 
property. The only historic property that has a visual relationship to the subject property is 937 
Oakdale Road, whose backyard is across the street.  That property has a large front lawn with trees 
around the periphery and in the backyard. 
  
Item 2(a). The decision is based on document inaccuracies 
In the accompanying Supplement to the Appeal, the applicants describe the inaccuracies as 
 

“the submitted landscape plan gave an inaccurate portrayal of the situation by labelling 
that same part of the stream buffer as “existing lawn” and omitted the existing 
pavers and natural ground cover. 
 

As noted above, the application is for tree replacement, not landscaping.  The existence of the lawn 
and natural groundcover is subject to dispute.  The commission has been made aware of these and 
of the pavers.   
  
Item 2(b).  Platting requirements from the Board of Commissioners and CoA conditions from the prior 

DHPC are overturned.  The decision also is in violation of state and county stream buffer 
regulations. 
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G. 1354 The By Way, Charles Aubry 
page 5 

 
The enforcement of subdivision conditions and state and county stream buffer regulations is not in 
the preservation commission’s purview.  The commission is only authorized to determine compliance 
with the preservation ordinance. 
 
The site plans presented in the certificate of appropriateness applications in 1997 did not show 
landscaping or trees, nor did the certificates of appropriateness issued for at that time mention 
landscaping or trees. 
  
Addressing the Directions 
 
The directions in the remand order from the Board of Commissioners require the preservation 
commission to “reconsider the application with particular attention to the landscape plan, the role of 
overstory trees, and Guideline 8.2 (Tree Conservation) of the Design Manual.” 

1. As noted above, the certificate of appropriateness did not approve a landscape plan.   
2. There are thirteen existing overstory trees that will be retained and six new overstory trees to 

be installed.  This will be nineteen overstory trees on a relatively small (0.66) lot. 
3. Guideline 8.2 states in part: Trees should be replaced when mature trees are lost to age or 

damage or are removed for safety reasons.  
  
8.2  Trees (p78) Recommendation - The mature hardwood forest within the Druid Hills Local Historic 

District should be perpetuated through a district-wide replanting program. Trees should be 
replaced when mature trees are lost to age or damage or are removed for safety reasons. 
Replacement trees should be of identical or similar varieties to the original trees. A diversity of 
tree types is recommended to perpetuate the existing character of most tree groupings. 
Replacement trees of adequate size (1.5” caliper minimum) are recommended.   Existing 
ordinances that provide for the protection and replacement of the district’s tree resources 
should be applied to development activities within Druid Hills.    

  
In this case, none of the trees that were removed were mature trees. The appellants state in their 
Supplement that the trees were planted in 1997, twenty-three years prior to removal. The largest 
trees that were removed had a diameter of 17 inches, as measured at the top of the stump.  Two of 
the river birches removed had diameters of less than 10 inches.  Among the 24 trees removed, only 
ten had diameters of more than 12 inches.  The diameters are documented in the Notice of Violation 
of DeKalb County Tree Protection and Other Codes prepared by the Development Division of the 
Department of Planning and Sustainability and included in this record.  
  
Below is a chart showing the diameters in inches and the locations of the trees that were removed.  
Other than the river birches in the front yard, species have not been identified.  
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Birches in the 
front yard 

West side Rear Within five feet 
of the house  

17 14 14 15 
16 13 10 11 
16   9 9 
15   8 9 
13   7   
13   7   
12       
12       
11       
8       
7    
decayed    

  
The University of Wisconsin Horticulture Department Extension states:  
 

River birch is a medium to tall tree, growing 60-80 feet at maturity and about 40 wide. Trees 
typically live 50 -75 years. The trunk typically grows about 2 feet in diameter but occasionally 
will be much wider. 

 
Neither the height nor canopy width of the trees that were removed have been provided. 
(Sources vary on mature height from a low of 40 feet to a high of 80 feet.  This source was chosen 
because it was the only one found that addressed the mature width of the trunk.) 
   
Recommendation   

1. The thick planting of evergreen Nellie Stevens hollies along the street will form a hedge, which 
is an enclosure with a similar effect as a fence.  (As the appellant has correctly pointed out, 
that the Design Manual includes the Nellie Stevens holly in the list of shrubs, not trees.)  
Hedges along the front of properties are not found in the historic landscape designs in the 
district.  The hedge does not comply with guidelines 9.4 and 9.7.  However, in this instance 
the hedge improves safety along the street.  The By Way is a narrow street with nothing to 
keep a pedestrian or car from falling off into the applicant’s yard.  The hedge will prevent 
pedestrians and possibly some cars from falling.  For safety reasons, staff recommends 
approval of the hedge along the street.  Otherwise, the application meets the guidelines.   

2. For the reasons discussed above, it appears that the proposal to plant six overstory trees and 
four smaller trees complies with the guidelines and will not have a substantial adverse effect 
any historic property or on the historic district.  Staff recommends approval.   
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Relevant Guidelines   
7.1 Defining the Area of Influence (p64) Guideline - In considering the appropriateness of a design for a new building 

or addition in a historic district, it is important to determine the area of influence. This area should be that which 
will be visually influenced by the building, i.e. the area in which visual relationships will occur between historic 
and new construction. 

  
7.2 Recognizing the Prevailing Character of Existing Development (p65) Guideline - When looking at a series of 

historic buildings in the area of influence, patterns of similarities may emerge that help define the predominant 
physical and developmental characteristics of the area. These patterns must be identified and respected in the 
design of additions and new construction. 

  
8.2  Trees (p78) Recommendation - The mature hardwood forest within the Druid Hills Local Historic District should be 

perpetuated through a district-wide replanting program. Trees should be replaced when mature trees are lost to 
age or damage or are removed for safety reasons. Replacement trees should be of identical or similar varieties to 
the original trees. A diversity of tree types is recommended to perpetuate the existing character of most tree 
groupings. Replacement trees of adequate size (1.5” caliper minimum) are recommended.   Existing ordinances 
that provide for the protection and replacement of the district’s tree resources should be applied to development 
activities within Druid Hills.    

  
9.3  Vegetation (p83) Recommendation – The plant list is intended to assist in the selection of appropriate plant 

materials.  Olmsted’s list and the list from the Georgia Landscapes Project provide guidance in selecting materials 
appropriate for historic landscape projects.  There are other sources that can be consulted to identify additional 
plants used by Olmsted in Druid Hills, such as historic planting plans and particularly the archival record at the 
Olmsted National Historic Site in Brookline, Massachusetts.  The Olmsted list presented in this document should 
be considered a beginning.  Residents of Druid Hills are encouraged to add to this list with historic plants that can 
be documented as having been used by Olmsted.  The native list should be used for natural areas within the 
district, such as creek corridors and drainage ways.  Places within the district where the retention of healthy 
ecological environments is critical are best landscaped with native varieties.  Since native plants have been 
available since the colony of Georgia was established in 1733, native plants are also appropriate for historic 
landscapes.  

  
9.4  Enclosures and Walls (p90) Guideline - Fences and walls should not be built in front yard spaces and are strongly 

discouraged from corner lot side yard spaces. Retaining walls should only be used in situations where topography 
requires their use.  

  
9.7  Residential Landscape Design (p91) Recommendation - For residential yards, created without the assistance of 

landscape designers, historic landscape plans for other residential lots within the district should be used for 
guidance. These plans can be interpreted to create a new landscape plan that is based on historic traditions. Care 
should be taken to select designs for yards of similar size containing houses of similar style and scale.  

 
11.0  Nonhistoric Properties (p93) Guideline - In reviewing an application for a Certificate of Appropriateness for a 

material change to a nonhistoric building, the Preservation Commission should evaluate the change for its 
potential impacts to any historic development (architecture and natural and cultural landscapes) in the area of 
influence of the nonhistoric property.  Guidelines presented in Section 7.0: Additions and new Construction are 
relevant to such evaluations. 
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Charles & Anne Marie Aubry 

1354 The By Way NE, Atlanta GA, 30306 Property Owners 

Application for COA: August 16, 2021 

 

Dear Commissioners,  

 

We are resubmitting our Tree Permit Plan with certain modifications made pertaining to the Historic 

Druid Hills Design Manual Section 8.2 Tree Conservation as well as Dekalb County Code as requested by 

Dekalb County Commissioner Mr. Rader and Dekalb County Master Arborist Russell Tonning.  

To comply with Dekalb County Code and the Historic Districts Design Manual Section 8.2, please note 

the following: 

1. Suggested as a voluntary action in the design manual, a tree survey was performed by an ISA 

Certified Arborist and was submitted to the record. 

a. Tree removals carried out were in accordance with the survey and abide by the design 

manuals section 8.2 “Trees in deteriorated conditions or of advance age should be 

removed and replaced.” 

i. The replacement is being carried out through the Tree Permit Plan submitted 

2. The design manuals recommendation states: “The mature hardwood forest within the Druid 

Hills Local Historic District should be perpetuated through a district-wide replanting program. 

Trees should be replaced when mature trees are lost to age or damage or are removed for safety 

reasons.” 

a. All the trees cited in the violation report were planted after the property was developed 

in 1997. Based on the variety and age of those trees, none were mature hardwoods, but 

still, all of them are being replaced.  

b. Per the Arborist report the property was overplanted leading to the issues that had 

arose. The plantings did not “adhere to ISA ANSI standards and should not have been 

planted in the fashion they were”. “Most were improperly planted and poor choices for 

the environment in which they were planted, leading to the aforementioned health 

issues.” 

c. In total 34 trees are including in the submitted design. A proper mix of understory and 

overstory trees have been selected and placed for long term success.  

3. The design manuals recommendation states: “Replacement trees should be of identical or 

similar varieties to the original trees.” 

a. Please note “should”, not “must”.  

i. The River Birches removed do not comply with historic districts design manual’s 

approved planting materials list.  

ii. Per the arborist report it was recommended that overstory trees not be planted 

on the streambank in the floodplain as they do not do well in wet soils.  



iii. Furthermore, it was noted in the arborist report that the shady conditions of the 

site caused the trees to grow towards our home. Trees of a similar variety are 

likely to do the same and cause problems in the future.  

iv. The recommendation of the arborist was to replant with understory trees.  

v. The submitted plan calls for the planting of 5 trees within the stream buffer on 

proper spacing. 3 understory Kousa Dogwoods on the creekbank, and 2 

overstory trees (Gingko and Purple Beech) properly located in a drier, elevated 

area of the property (but still in the stream buffer) with adequate sunlight for 

each variety where they would not hit our home should failure occur.  

4. The design manuals recommendation states: “A diversity of tree types is recommended to 

perpetuate the existing character of most tree groupings.” 

a. The plan submitted requests the planting of 6 different varieties of trees. 3 of those 

varieties are overstory trees and 3 of those varieties are understory trees.  

5. The submitted Tree Permit Plan promotes the continued conservation of the mature hardwood 

forest. 

a. 6 overstory hardwood trees are being planted on proper spacing in the proper 

environment for long term health. 

b. 28 understory trees are being planted to perpetuate the character of the district and 

selected in an effort to fulfill the replacement requirements.   

i. As stated in the arborist report “Considering the underlying floodplain, stream 

buffer, house, and existing hardscaping on this property there is very little area 

suitable for the healthy planting of overstory trees.” 

6. 12 River Birches removed were considered to be wrongfully removed citing a violation. These 12 

trees must be replaced per the Dekalb County Code Section 14-39. Tree Protection (h) Tree 

Replacement Standards  

a. The Tree Permit Plan submitted complies with this section of the county code and has 

been approved by Dekalb County Master Arborist Russel Tonning per the approval of 

the HPC.  

The appeal of the approved May COA stated concerns about ground cover. The “native ground cover” in 

question located in the existing lawn shown on the design refers to Asiatic Jasmine which was found 

primarily outside of the stream buffer and does not comply with § 9.0 Cultural Landscape Guidelines – 

Recommended Plant Material List. The existing lawn shown within the stream buffer consists of Tall 

Fescue, poa annua, Mondo Grass, Moss and a variety of weeds. This was confirmed through a site visit 

with county staff. Any future supplemental seeding of Tall Fescue would be done to enhance the lawn 

and Olmsted’s intended residential vision as stated in the design manual § 9.7 Residential Landscape 

Design: “Olmsted’s intent for front yards included planting beds filled with ornamental vegetation with 

free-flowing bed edges surrounding an open lawn.”  

The updated plan now meets all Dekalb County Code requirements and aligns with the Druid Hills 

Historic District Design Manual’s tree ordinance, tree conservation measures, and cultural landscape 

guidelines.  

Thank you for your time and consideration, we look forward to discussing the plan in August, 2021.  



 
Charlie,  
 
Find below an enhanced summary of my findings when surveying the trees on your property this past 
October 2020, as well as an assessment of your Tree Permit Plan. This report is derived from information 
gathered during the onsite review of the trees and their surrounding environment on the property at 
1354 The By Way NE. Furthermore, it has come to my attention that other Arborists have been cited in 
documents submitted to the county. It should be noted that to my knowledge I am the only ISA Certified 
Arborist to review, assess, and make recommendations on the health, stability, and safety of all trees 
noted in the county violation while the trees were still alive and located on the property.  
 
FRONT YARD  
 
In October I inspected the entire yard for tree related issues. At that time, we identified a number of 
dead trees as well as several that had problems i.e., the river birches along the creek. It was very 
apparent that the previous owners had no tree care and chose to do nothing to maintain the trees. The 
river birches were planted too close together, overgrown, and what pruning had been done was to 
remove an entire lead which is pretty much a catastrophic event. Removing a lead in a river birch will 
always produce accelerated decay and the tree goes downhill from that point on. All of the river birches 
had been over pruned and I had recommended removal and replacement as the creek bank had 
considerable erosion from their location. In addition, when these trees were planted (1997) the 
overstory trees around them were much smaller and did not provide the shade as they do today. Any 
plant, including the river birch, that require sun are to be expected to decline and most did. Another 
problem the birches developed was a phototrophic lean, (growing towards the light) and all their growth 
was towards the home. A number of the decaying leads were large enough to reach the structure should 
they fail. Again, I had recommended that the trees be replaced with a more suitable species and not on 
the stream bank (it is not true that the trees are good for erosion control). Overstory trees are not a 
good idea in this case as most do not do well in wet soils, I recommend we would replant with 
understory trees as they will do much better in this environment.  
 
BACK YARD 
 
4 Red maples that were planted around 24 years ago were all suffering from girdled roots. Two of the 
trees where completely dead and the remaining had dying tops that suggested the root related issues 
were present. I had recommended those also be replaced. Again, a more suited species will do great. 
The problems these trees had were due to poor planting in poor soils. 
 
Secondly, a grouping of hollies and magnolias had been planted in the northwest corner of the property. 
As is the usual practice they were planted too close together and their health suffered. I had 
recommended removal and replacement as remediation was not possible.   
 
 
SUMMARY  
 
As is commonly seen the property was a prime example of overplanting for immediate gratification of 
the previous homeowners. As plants mature, they compete for nutrients and sunlight leading to 
irregular, unsafe growth habits eventually leading to death and hazardous trees. Quite frequently 
landscape designs are approved with the idea that “more is better” when it comes to trees, and it is 



commonly seen that the long-term health and safety of the tree is not considered and leads to issues in 
the future.  
 
It is my understanding that your property was developed in 1997. I can say with certainty that the River 
Birches, Umbrella Magnolia, American Hollies, Ornamental Magnolias, and some of the Red Maples on 
property were planted during or after the development of the property. Most were improperly planted 
and poor choices for the environment in which they were planted, leading to the aforementioned health 
issues.  
 
To adhere to the Historic Druid Hills Design Manual section 8.2, trees in deteriorated condition should 
be removed (as was completed) and replaced. Furthermore, mature trees should be replaced when lost. 
Considering the underlying floodplain, stream buffer, house, and existing hardscaping on this property 
there is very little area suitable for the healthy planting of overstory trees. The variety, number, and 
manner in which these trees were planted after the development of this home on this property do not 
adhere to ISA ANSI standards and should not have been planted in the fashion they were.  
 
RECOMMENDATIONS  
 
In reviewing the Tree Permit Plan designed by Viridian Studios, it appears the plan meets the Dekalb 
County: Tree Replacement Standards for replanting wrongfully removed trees. The plan utilizes available 
and appropriate land to plant some overstory trees with long term success. A more appropriate tree 
selection has been made in areas considering the safety of the home and human life. A substantial effort 
was made in the design to adhere to section 8.2 of the Historic District’s Design Manual. A diversity of 
tree types have been selected further perpetuating the tree groupings on the property. Not all 
replacement trees are of identical varieties, however I would not recommend that the same trees be 
replanted for the reasonings mentioned in the report. Furthermore, not all varieties removed comply 
with the design manual. If further overstory trees are required to fulfill the historic districts 
requirements, it may be necessary to donate to a county tree bank. I strongly discourage the planting of 
overstory trees in a floodplain with a home in such close proximity where failure may lead to the 
hazards mentioned in this report and seen in previous failed tree plantings on this property.  
 
I have reviewed the appeal. It is well written and does make a case. The problem with reciting verse is 
that it rarely has anything to do with what is reality. In this case the landscape planted in 1996-97 has 
evolved and is now not what it was. Our landscapes are ever changing and as much as we would like a 
painting and it to remain the same, it does not. This landscape was poorly maintained, and it showed. 
The lack of knowledge in this case is very evident as doing nothing would have led to additional 
problems bigger than just dead trees.  
 
 
 
 
Chris Hall  
 
ISA certified arborist  
 
SO-1450 
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APPELLANT’S SUPPLEMENT TO APPEAL  

APPEAL OF   ) Historic Preservation Commission 
HAMISH CALDWELL  ) Property 1354 The By Way NE 
& DALIA JUDOVITZ  ) Decision Dated 20 May, 2021 
 
 

Introduction: The Dekalb Historic Preservation Commission (“DHPC”) decision to approve 

a Certificate of Appropriateness (“COA”) is an abuse of discretion: (1) DHPC did not take into 

consideration “pertinent features of other properties that are in the immediate neighborhood”, as 

required per § 13.5-8(3).  (2) Contrary to § 13.5-8(12) the decision by HPC is “arbitrary and 

capricious” in two distinct ways as discussed below.  Exhibits supporting this appeal were offered 

but denied by Staff despite precedent in public record of 11/2/20 Hurwitz appeal. 

Item 1: For over 20 years, at the bottom of a wooded ravine 12 birch trees had grown into 

mature, overstory trees on the stream bank that fulfilled historic guidelines, provided erosion, 

soil stabilization and water quality protection.  Within 6 months of moving in the new owner clear-

cut them without required permission.  They were part of the total of 27 stumps identified in 

the 12/30/21 Environmental Incident Report. Listed as “Large Trees” in the Druid Hills 

Recommend Plant Materials list, the birches had provided visual continuity with the natural 

woodland landscape that remains on the west and east-side abutting lots along that same 

stream bank, per photos received by DHPC staff on 3/8/21.  As replacements for the 12 overstory 

trees the decision permits the stream bank to have only “three kousa dogwoods” which are shallow-

rooted and listed as a “small tree” in the Plant Materials list.  The decision provides “Plant 31 

trees” but that includes “22 Nellie Stevens hollies”, which are “shrubs”, not “Large” nor even 

“Small” Trees per the plant list. The hollies which “will be planted 3-5’ back from the street as a 

hedge” and the “Five canopy trees” will not be in the stream bank.  The decision permits a) 

greatly reduced number of actual trees (i.e. 9) compared to the 21 or more removed, b) no overstory 
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replacement trees on the stream bank, c) replacement shrubs, not trees, located far from where the 

illegally removed stream bank large trees had been and d) a failure to fulfill the intent of 

recommendations in Sections 8 (“Replacement trees should be of identical or similar varieties 

to the original trees.”) & 9 (“historic landscape plans for other residential lots within the 

district should be used for guidance“) of the Historic District Guidelines.  The decision creates 

a long-lasting “gap tooth” appearance in the middle lot of the three contiguous street-frontage 

Oakdale Commons Subdivision lots and is also contrary to a licensed arborist recommendations 

(recently provided to Dekalb staff). The lot will no longer fit the prevalent neighborhood historic 

woodland appearance.  Thus the decision fails to take into account pertinent features of other 

properties in the immediate neighborhood. 

Item 2.a: The March 2021 COA application planting drawing requested replacing the existing 

native ground cover by installing a lawn and replacing the existing grass pavers in the stream 

buffer.  The March HPC meeting transcript shows DHPC members Hart and Stoddard discussed 

at length their concerns about these requests and saw them as grounds for denial of the 

application. In May, the submitted landscape plan gave an inaccurate portrayal of the situation 

by now labelling that same part of the stream buffer area as “existing lawn” and omitted the 

existing pavers and natural ground cover. The current actual conditions of natural ground cover, 

not lawn, were shown in a photo at the May DHPC.  DHPC Commissioner Stoddard asked the 

owner to confirm if the existing pavers will remain but the transcript shows the discussion did not 

address the natural ground cover. Not having documents that show an accurate portrayal of the 

real situation and relying on a brief discussion of what amounted to a moving target of what was 

documented versus what is intended, has caused the DHPC to accept the owner statement “leave 

what’s there” to allow for a lawn that does not exist. The decision violates Georgia Dept. of 
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Natural Resources guidance and Dekalb ordinance § 14-44.1(a)(1) that requires the stream 

buffer must remain in a natural, undisturbed state and contradicts the DHPC March 

position against lawn in the stream buffer.  This is arbitrary and capricious.  

Item 2.b: When platted in Sept. 1996 the 3 contiguous Oakdale Commons Subdivision lots 

with street-frontage on The By Way would have non-historic buildings but be required to comply 

with having historic landscape per the June 1996 Druid Hills historic district designation. The 

subdivision received zoning approval from the Board of Commissioners with the condition that 

explicitly applied to the stream buffer and stated that development “involve no land disturbance 

and all trees over 12” diameter shall be undisturbed….”. In the 1997 conditional COA approval 

for development on the subject lot, DHPC accepted the owner’s commitment to conform with 

then-new Historic District Guidelines sections 8 (Natural Landscapes-Protecting the Design 

Context ) and 9 (Cultural Landscapes Guidelines-Maintaining "The Look"). These conditions 

addressed Druid Hills Civic Association and neighborhood concerns as per documents provided 

to Dekalb Staff on 3/19/21.  But for these reasons approvals would not have been permitted.  

These approvals confirm that in two separate decisions Dekalb County affirmed subject lot 

landscape is historic, then affirmed the compliance of the landscape with Historic District 

Guidelines. In 1997, the original owner complied by planting the twelve birches on the stream 

bank. By permitting only “three kousa dogwoods” small tree replacements and lawn in the buffer, 

the May 2021 decision overturns prior requirements for historic landscape by the BOC and 

the former DHPC and so is arbitrary and capricious.  

Conclusion: The decision must be reversed and the application remanded to the 

preservation commission with direction to modify planting plan to have at least 10 overstory 

trees on the stream bank and no lawn in the stream buffer. 

http://www.dekalbcountyga.gov/sites/default/files/user348/Section%20008.pdf
http://www.dekalbcountyga.gov/sites/default/files/user348/Section%20008.pdf
http://www.dekalbcountyga.gov/sites/default/files/user348/Section%20009.pdf


 

 

To: DeKalb County Clerk of Commissioners, DeKalb County Board of Commissioners, & 

Department of Planning & Sustainability  

RE: DHCA Support for the Application to Appeal the DeKalb County Historic Preservation 

Commission’s approval of the Certificate of Appropriateness for the property located at 1354 

The By Way.  This letter serves as a Supplementary Explanation to our position. 

 

To the DeKalb County Board of Commissioners,  

The Druid Hills Civic Association’s Historic Preservation & Land Use Committee support the 

appeal filed for your consideration relating to approvals provided by DeKalb’s Historic 

Preservation Commission for 1354 The By Way property.  DHCA representatives requested a 

denial of this application at the recent hearing and were surprised at the Historic Preservation 

Commission’s approval of certain aspects of the application, specifically as it relates to 

improvements sought within the stream buffer and corrective action required with the tree 

cutting that occurred, which the applicant was cited for by the county.  The DHCA feels the 

approval provided is in conflict with the design guidelines the HPC is required to uphold.  The 

areas of concern area as follows: 



• Replacing existing native ground cover in the stream buffer in favor of a grass lawn is 

not acceptable. 

• Insufficient landscape replacement plan to address the 27 trees that were improperly 

cut down. 

• 12 Overstory Trees within the stream buffer out of the 27 cut down are to be replaced 

with 3 dogwoods that are classified as small trees in the Druid Hills Plant Material list is 

far short of a proper replacement plan. 

• Impacts to the character of the stream buffer that is out of place with the surrounding 

areas steam buffer’s conditions & natural native ground cover. 

• Original platting in 1996 of the lot required the landscape comply with the Druid hills 

District’s historic landscape requirement and no land disturbance on any and all trees 

over 12” in diameter.  In 1997 a conditional COA approval for development of the 

subject lot required it conform to the then-new Historic District Guidelines for Druid 

Hills.  This application approval goes against both prior requirements granted to the 

subject property.  

 

DHCA requests you consider these points in your review of the application to appeal this C.O.A. 

by Caldwell-Judovitz, who are neighbors directly impacted by the applicant’s illegal tree cutting, 

impacts to the stream buffer’s natural environment should the C.O.A be upheld and change the 

character of The By Way.   Our committee was surprised at the HPC’s approval of the C.O.A. and 



respectfully ask that the county consider overturning this approval in connection with the appeal 

filed. 

 

Sincerely,  

Rob Kincheloe on behalf of the Druid Hills Civic Associations DeKalb Land Use Committee 
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Stream Buffer Planting Plan Assessment 
1354 The By Way NE 

Atlanta, Georgia 30306 
Fulton County 

Project ID: 2021-05-006 
 

May 13, 2021 
 
Hamish Caldwell 
1366 The By Way NE 
Atlanta, Georgia 30306 
 
Dear Mr. Caldwell,  
 
Thank you for contacting KADAS INC (KADAS) to perform a review of the planting plan associated 
with the replanting of the 25 foot State Stream Buffer on the property at 1354 The By Way NE. This 
assessment was performed by Mr. David Shostak, Principle Scientist with KADAS and a Graduate 
Forester, an International Society of Arboriculture (ISA) Certified Arborist, and an Alabama 
Registered Forester. Mr. Shostak is also the City Arborist for Alpharetta Georgia.  
  
After reviewing all the documents provided for the Dekalb County May 17, 2021 HPC agenda item for 
the property as well as reviewing historical photos from Google Earth it is evident that the stream 
buffers on this property were historically forested. The latest aerial photo from Google Earth was 
dated December 2020 and indicated a mature tree canopy up to the streambank on both sides of the 
stream. Of note is that portions of the home lie within 25-feet of the top of the stream bank. There is 
also 100 year floodplain shown within this area that would need to be considered with any plan that 
moves soil or changes the existing grades within the flood plain limits.    
 
The stream buffer on this property was forested and appeared to meet the historic appearance typical 
of Druid Hills and provide the ecological functions to protect water quality. These functions include but 
are not limited to shading the water to mitigate solar “heat” pollution, intercepting rainwater to prevent 
splash erosion from the impact of rain drops, filtering and slowing down the surface flow of 
stormwater and facilitating stormwater infiltration. In addition, the root systems of the mature trees, 
shrubs, and groundcover hold the soils in place preventing erosion. 
 
With the trees removed these benefits no longer exists and the current planting plan by Viridian 
Studios last revised on 4/15/2021 does not adequately revegetate the buffer to provide the benefits 
needed and does little to protect water quality. In actuality this plan will increase water pollution and 
decrease water quality. This planting plan does not re-establish a significant tree canopy similar to 
what was present before the trees were removed. It also does not re-establish a filter strip, and it 
does not provide for deep rooting plants to hold soil in place. The most concerning part of this plan is 
the amount of turf grass proposed up to the water’s edge. In order to successfully grow and maintain 
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this turf the owners will need to use fertilizers, herbicides, and pesticides. These chemicals will flow 
directly into the stream when it rains or it is watered without being filtered.   
 
In order to replace the lost ecology and water quality benefits that the State Laws require of the 25’ 
undisturbed stream buffer a new planting plan that completely plants the entire 25’ stream buffer with 
trees, shrubs, and groundcover should be developed with. This plan should not include any turf within 
the stream buffer. It is important to note that the County may have additional stream buffers and 
impervious setbacks to enforce on this stream. 
 
In order to provide adequate protections for water quality the planting plan should consist of native 
trees, shrubs, and groundcover plants to replace the lost ecology and water quality benefits. This plan 
should also mimic the natural systems as much as possible. This planting plan should include large 
native canopy trees, including ten overstory trees planted on the streambank as well as native 
midstory and understory trees so that all of the layers of a forest canopy are represented. In addition, 
native shrubs and groundcover plants should be planted interspersed between the trees to fill in any 
gaps and cover the forest floor. In addition, live staking along the stream bank with silky dogwood, 
boxelder, willows, etc. should be incorporated into this plan. Finally, a layer of natural organic mulch 
such as wood chips, pine straw, etc. should be spread to mimic the natural of leaf litter, twigs, and 
organic matter found within a forest. 
 
KADAS would be happy to assist with the development of a stream buffer restoration plan. 
 
Thank you for the opportunity to assist you with this assessment. Please let us know if you have any 
questions. We can be contacted by email or phone at dshostak@kadasusa.com or (770)940-1625. 
 
Sincerely, 
 
 
 
David I Shostak, MS 
Principal Scientist 
ISA Certified Arborist: SO-5867A 
Alabama Registered Forester: #1994 
 

mailto:dshostak@kadasusa.com
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Addendum 
Stream Buffer Planting Plan Assessment 

1354 The By Way NE 
Atlanta, Georgia 30306 

Fulton County 
Project ID: 2021-05-006 

 
May 23, 2021 
 
Hamish Caldwell 
1366 The By Way NE 
Atlanta, Georgia 30306 
 
Dear Mr. Caldwell,  
 
Please accept this document as an addendum to the document titled Stream Buffer Planting Plan 
Assessment dated May 13, 2021 provide by KADAS, Inc. This document was prepared after a site 
visit and a review of the final plat performed on May 21, 2021. The final plat for this subdivision was 
provided by Mr. Caldwell. This addendum will provide some observations and confirm and reinforce 
my opinions and recommendations provided in the previous report.  
 
Observations and Conclusions 
During the site visit it was observed that the majority of the vegetation between The By Way and the 
home at 1354 The By Way had been removed. This included the area within the 25’ State of Georgia 
stream buffer as well as the area within the 100 year floodplain boundaries.  A previous review of 
aerial photographs and Google Street View photographs revealed a mature tree canopy within this 
area prior to this land clearing operation.  
 
In addition, the removal of the mature tree canopy does not fit with the character of this area, nor the 
historic nature. The two properties to either side of 1354 The By Way still have mature tree canopies 
that were also seen in the Google Earth aerial photographs going back many years. 
 
At the time of the site visit, the disturbed area had not been fully stabilized. It appeared that grass 
seed had been spread over the area, but it had not fully germinated and was not providing for 
permanent stabilization. Seventy percent coverage was not observed over 100% of the site as is 
required for site stabilization after land disturbance. There were no other temporary or permanent 
erosion and sediment control measures observed.  
 
The current planting plan by Viridian Studios last revised on 4/15/2021 identifies an area to the south 
of the creek as “EX LAWN”, based upon my observations this area is not existing lawn nor was it 
existing lawn prior to the clearing. Again this was confirmed based upon a review of Google Earth 
aerial photographs from December 2020 and before. 



 
ADDENDUM - 1354 THE BY WAY: 2021-05-006                                                                                                                                   PAGE 2  

An in-line weir/outlet control structure (OCS) was observed on the downstream (eastern) end of the 
property. This revealed this area as an in-stream detention pond, this observation was confirmed after 
reviewing the final plat. It is important to note that the streambanks within the in-stream detention 
pond are eroding and the presence of rills and gullies were observed. This erosion can cause 
instability in the stream bank as well as increased sedimentation within the detention pond. This 
increased sedimentation can reduce the design capacity of the pond and increase maintenance 
cycles and costs. Even though this is a detention pond it is still a stream channel and the state stream 
buffers, as shown on the final plat, are still required and should be enforced. 
 
Finally, the increased erosion and sedimentation, can impact the shared driveway, access 
easements, pond components (weir and inlet headwalls), etc. increasing costs for any and all parties 
responsible for the maintenance of these items.    
 
Based upon the observations from the site visit, I am now more concerned, with the health and 
longevity of this creek. This is due to the amount of erosion that has started to take place and the lack 
of temporary or permanent erosion and sediment control measures in place. It is still my opinion that 
the removal of the mature vegetation has had a detrimental effect upon the ecology and the character 
of this area. If not corrected soon, there could be long term negative impacts to this stream segment 
and beyond. The results of the disturbance of the mature tree canopy and lack of replacement could 
lead to increased streambank erosion and degradation, head cutting, loss of habitat, ending with an 
unhealthy incised urban stream. 
 
Thank you for the opportunity to assist you with this assessment. Please let us know if you have any 
questions. We can be contacted by email or phone at dshostak@kadasusa.com or (770)940-1625. 
 
Sincerely, 
 
 
 
David I Shostak, MS 
Principal Scientist 
ISA Certified Arborist: SO-5867A 
Alabama Registered Forester: #1994 
 

mailto:dshostak@kadasusa.com
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Addendum II 
Stream Buffer Planting Plan Assessment 

1354 The By Way NE 
Atlanta, Georgia 30306 

Fulton County 
Project ID: 2021-05-006 

 
August 9, 2021 
 
Hamish Caldwell 
1366 The By Way NE 
Atlanta, Georgia 30306 
 
Dear Mr. Caldwell,  
 
This document is being provided as an addendum to the assessment titled Stream Buffer Planting 
Plan Assessment dated May 13, 2021 and Stream Buffer Planting Plan Assessment Addendum 
dated May 23, 2021 prepared by David Shostak, Principal Scientist with KADAS, Inc. a Graduate 
Forester, an International Society of Arboriculture (ISA) Certified Arborist, and an Alabama 
Registered Forester. Mr. Shostak is also the City Arborist for the City of Alpharetta Georgia.  
 
It is my opinion that the findings detailed in the previous document, associated with the replanting of 
the 25 foot State Stream Buffer on the property at 1354 The By Way NE., are still valid and are based 
upon state and local laws; sound science and over 25 years of experience in ecology, forestry, 
arboriculture, and environmental sciences. Those beliefs still stand since not much has changed with 
the updated planting plan, provided by Viridian Studios, revised on July 6, 2021. These two 
documents are assessments of the planting plans. They are not assessments of the trees on the 
property prior to their removal. 
  
The planting plan was required based upon a violation issued to the property owner of 1354 The By 
Way NE by DeKalb County, for removing trees and vegetation from the 25’ State Stream Buffer. This 
area is considered a protected area to remain undisturbed per state and local regulations. Per DeKalb 
County Ordinance Sec. 14-44.1 (a) (1), “Stream buffers shall consist of the contiguous undisturbed 
natural vegetative land… (and) shall preserve any existing mature riparian forest that can provide 
shade, leaf litter woody debris and erosion protection to the stream…” Because this area was 
disturbed, the purpose of the planting plan was to revegetate the denuded and disturbed 25’ State 
Stream Buffer that is in place to protect water quality and habitat. In determining if a planting plan is 
appropriate, the Druid Hills Historic Preservation Commission must defer to the natural ecology of the 
site, state and county regulations, and their own guidelines. In addition, many entities have published 
scientifically based guidance documents that can be utilized to design an appropriate planting plan to 
revegetate a natural stream buffer. Links to some of these guidance documents, as well as some 
regulatory information, has been provided in the appendix of this report.     
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After reviewing the updated plan, as well as the report by Chris Hall, ISA Certified Arborist, it is still 
my belief that the planting plan, as presented, is inadequate and should be revised to provide for a 
better planting plan that contains more plants of varying types and sizes. The three ornamental 
dogwoods are not adequate to replace the canopy coverage that was lost. The area shown as 
existing lawn is not actually an existing lawn and is made up of various groundcover plants and 
should remain that way and be enhanced with appropriate groundcover plants that are best suited to 
the ecological conditions and to continue the existing “look” that is compatible with the neighboring 
properties within this same subdivision. Moreover, the plan as provided is still recommending to plant 
the Purple beech in the buffer, which is not native. This is an opportunity to make the stream buffer 
better than it was before for the benefit of the environment and the Druid Hills Neighborhood.  
 
There are a few items presented in Mr. Hall’s report that I disagree with and that are not backed by 
scientific literature. Below are a few examples: 
 
• Mr. Hall stated that trees should not be planted on the stream bank and “it is not true that trees are 

good for erosion control”. In my opinion, this is a false statement as trees prevent erosion and are 
recommended for planting on stream banks and within riparian forests to prevent erosion and hold 
soil in place. This information can be found in multitudes of scientific and popular writings and can 
also be found in many of the links I have included in the appendix.  

• Mr. Hall stated that “most overstory trees do not do well in wet soils.” Per the information provided 
in the guidance documents in the appendix as well as the US Corps of Engineers Wetland 
Delineation Manuals, many overstory type trees do well and are ecologically compatible with 
areas of wet soils and riparian forests that are inundated with water for extended periods of time. 
Some trees that do well in these conditions, are native, and are found on the Druid Hills 
Recommended Plant Materials List are Cottonwood, Red maples, Sycamore, and the various 
types of willows listed, among others. It is also my opinion that since the required replanting is in a 
state regulated stream buffer the owner should be able to deviate from this list and plant more site 
appropriate species. 

• Mr. Hall stated that planting trees in a flood plain is not a good idea. This is also a false statement. 
Natural floodplains have developed with trees. Trees help to stabilize soils in a floodplain, uptake 
water, reduce downstream flooding. Planting trees in barren floodplains is recommended by the 
United States Department of Agriculture Natural Resources Conservation Service in the document 
provided in the appendix.    

 
The updated plan includes barely any plantings within the 25’ stream buffer, does not plant both side 
of the stream, is still recommending non-native trees in the buffer, and does not include any shrubs, 
groundcover, or mulch.  
 
We understand that it is difficult to balance what is required with what is desired. However, in this 
case the provided planting plan will have negative impacts upon the environment as well as the 
neighboring property owners. It is recommended to provide a more environmentally sensitive and 
ecologically compatible planting plan to revegetate the denuded buffers.   
  
It is also understood that naturally forested areas often do not often comply with human guidelines 
and that a forested planting is not meant to comply with ISA Industry Standards or ANSI A300 tree 
care guidelines. It is meant to mimic a natural condition.  
 
Again, I have provided some links for resources in the appendix to aid in understanding of buffers and 
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replanting recommendations.  A quick review of these resources will provide you with some 
information that trees do prevent erosion and that native overstory trees and plants of all sizes are 
recommended to revegetate buffers.  
 
KADAS would be happy to assist with the development of a stream buffer restoration plan. 
 
Thank you for the opportunity to assist you with this assessment. Please let us know if you have any 
questions. We can be contacted by email or phone at dshostak@kadasusa.com or (770)940-1625. 
 
Sincerely, 
 
 
 
David I Shostak, MS 
Principal Scientist 
ISA Certified Arborist: SO-5867A 
Alabama Registered Forester: #1994 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

mailto:dshostak@kadasusa.com


 
1354 THE BY WAY ADDENDUM II: 2021-05-006                                                                                                      PAGE 4  

APPENDIX A 
 

SELECTED RESOURCES 
 
Adopt a Stream, Georgia: Life at the Water’s Edge: A Guide to Stream Care in Georgia, 
https://adoptastream.georgia.gov/document/document/life-waters-edge-2020/download  
 
Chattahoochee River Keepers: Stream Buffers, http://old.chattahoochee.org/our-work/enforcing-
environmental-laws/stream-buffers/  
 
Dekalb County: Stream Buffer Ordinance, 
https://www.dekalbcountyga.gov/sites/default/files/user18/stream_buffer_ordinance.pdf  
 
Druid Hills: Cultural Landscape Guidelines, Maintaining “The Look” 
https://www.dekalbcountyga.gov/sites/default/files/user348/Section%20009.pdf  
 
State of Georgia Department of Community Affairs: Back Yard Buffers, Protecting Habitat and Water 
Quality, https://www.dca.ga.gov/sites/default/files/dcabackyardbuffers.pdf 
 
United States Army Corps of Engineers: Wetlands Delineation Manual, 
https://www.lrh.usace.army.mil/Portals/38/docs/USACE%2087%20Wetland%20Delineation%20Manu
al.pdf  
 
United Stated Department of Agriculture Natural Resources Conservation Service: Tree Planting in 
Flood Plains Forestry Technical Note, 
https://www.nrcs.usda.gov/Internet/FSE_DOCUMENTS/nrcs144p2_030196.pdf  
 

https://adoptastream.georgia.gov/document/document/life-waters-edge-2020/download
http://old.chattahoochee.org/our-work/enforcing-environmental-laws/stream-buffers/
http://old.chattahoochee.org/our-work/enforcing-environmental-laws/stream-buffers/
https://www.dekalbcountyga.gov/sites/default/files/user18/stream_buffer_ordinance.pdf
https://www.dekalbcountyga.gov/sites/default/files/user348/Section%20009.pdf
https://www.dca.ga.gov/sites/default/files/dcabackyardbuffers.pdf
https://www.lrh.usace.army.mil/Portals/38/docs/USACE%2087%20Wetland%20Delineation%20Manual.pdf
https://www.lrh.usace.army.mil/Portals/38/docs/USACE%2087%20Wetland%20Delineation%20Manual.pdf
https://www.nrcs.usda.gov/Internet/FSE_DOCUMENTS/nrcs144p2_030196.pdf
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Dekalb County Historic Preservation Commission  
330 Ponce De Leon Avenue, Suite 300 

Decatur, GA 30030 
(404) 371-2155 or (404) 371-2813 (Fax) 
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Michael L. Thurmond 
Chief Executive Officer 

 

   

     

      

       

 

May 25, 2021  

  

Site Address: 1354 THE BY WAY 
ATLANTA, GA 30306- 

  

Parcel ID: 18-002-06-092 

Application Date:  

  

Applicant: Charles Aubry 

Mailing Address: 1354 The By Way 
Atlanta, GA 30306 

 

THIS IS TO ADVISE YOU THAT THE DEKALB COUNTY HISTORIC PRESERVATION COMMISSION, AT ITS REGULARLY 
SCHEDULED PUBLIC MEETING ON May 17, 2021, REACHED THE FOLLOWING DECISION ON THIS APPLICATION: 
 
ACTION:     Approval 
 

Plant 31 trees.  Five of these will be canopy trees - three oaks and two beech trees, with the remainder smaller 
trees – three kousa dogwoods, a Yoshino cherry and 22 Nellie Stevens hollies.  The hollies will be planted 3-5' 
back from the street as a hedge.  The hollies will be maintained at a height of 6’.  Remove five trees that are 
either dead or in very poor condition.    

 

 

       

 



rlbragg
Received



Charles & Anne Marie Aubry 

1354 The By Way NE, Atlanta GA, 30306 Property Owners 

Application for COA: May 17, 2021 

 

Dear Commissioners,  

 

We are applying for a certificate of appropriateness to gain approval and make upgrades to our 

property’s landscaping through the installation of new trees. 

We have worked with several environmental specialists and developed the submitted tree permit plan 

to address the property’s new trees with a focus on long term environmental sustainability, community 

and property safety, and to address any concerns the commission has stated in previous historic 

preservation COA meetings. In working with these individuals, we developed a plan that perpetuates the 

historic district’s character, instills pride in its residents, and will create a safe environment for our 

young children to enjoy and inspire an appreciation for mother nature. In total we are requesting to 

plant 31 trees.  

Since a portion of the property lies within a floodplain, the submitted tree permit plan was presented to 

the DeKalb County Floodplain Coordinator, Donovan Cushnie. He approved the plan, requesting 

floodplain data be overlaid. This information has been added and is shown in the submitted material. In 

addition, the tree permit plan was also approved by DeKalb County’s Master Arborist, Russell Tonning. 

Both approval emails have been attached with the COA submission.  

We are requesting 5 overstory hardwood trees be planted in a void on the southwest hillside of the 

property. These trees are on the suggested planting list of the Historic Druid Hills Design manual and are 

selected to aid in perpetuating the hardwood forest of the district through increasing the density of the 

tree canopy where there is currently none. There is one additional understory Mock Cherry tree we are 

requesting be planted at the base of the hillside. This too can be found on the approved tree planting list 

in the design manual. Within this void there is a large dead White Oak that has been neglected prior to 

our purchase of the property. This tree was deemed dead and hazardous by an ISA certified arborist and 

is noted in the submitted report. The plan is to remove this tree.  

In addition, we are requesting to plant 3 Flowering Dogwood trees along the streambank. An understory 

tree is an ideal selection in this scenario due to the encroaching canopies of the existing mature Tulip 

Poplars, Water Oak, and Paper Bark Elm Trees, as well as the heavily forested properties to the East and 

West of the location. The trees are set to be planted on 20-foot centers. This in an appropriate spacing 

to avoid root and canopy encroachment and ensure proper growth and health for long term success. As 

stated in the Arborist report, the previous trees were planted too close together (8-10 foot centers) 

leading to health and growth issues, in turn, creating a hazard to the property. As the Dogwoods mature 

their canopies should stay condensed to a height of 15-25 feet. This will avoid leggy “reaching” growth 

toward the home and ensure the trees do not become hazardous to our home in the future.   



Lastly, we are requesting to plant 22 Nellie R. Stevens Holly trees along the roadside. In this area there is 

a large safety issue for drivers, joggers, bikers, as well as our family. There is a 20-foot drop to the creek 

on this stretch of road with no vegetative buffer to act as a guide for vehicles. The requested hedge 

would be planted 3-5 feet off the edge of the road and maintained at a height of 6 feet tall. The hedge 

would be routinely pruned to keep vegetation out of the road. There are currently 4 small trees along 

the edge of the road that were deemed dead, diseased, dying, or hazardous by an ISA certified arborist 

and have been approved for removal by Dekalb County’s Master Arborist, Russell Tonning. These are 

requested for removal in lieu of the Nellie Stevens Hollies being planted. This work shall be conducted in 

a timely sequential order to minimize time without a vegetative border.  

Thank you for your time and consideration. 

 



 Charley, 

  

Thank you so much for having me out to access your trees. You have a beautiful new home and 
we are very happy to help you get it into playing conditions.. It is very apparent that there are a 
number of trees issues that should be addressed.. Below are my findings and recommendations.. 

 

1. Dead hard woods at street.. Remove asap as it is a hazard 
2. Number of river birch along creek bank.. These trees where planted very close together 

and for that reason have developed problems… the previous owners have over pruned the 
trees and the large leads are now dead due to poor pruning… unfortunately these leads 
are all on the house side of the trees and will reach the house should they fail. Two 
options … first remove every other tree and prune out all the dead.. This does not leave 
much tree and is a temporary fix.. Better option is to remove and replant.. We would need 
better spacing and I would consider Bald Cypress as a replacement. 

3. Maples in the back yard.. these trees are all root bound as the girdling roots are very 
visible .. The tops are now declining….Again I recommend that you remove and replace 
with a species suited for the site… 

4. The other dead trees include magnolia on stream bank, maples in the rear of the house… 
all of these should be removed . 

  

  

Should you need to discuss further I will be happy to speak further about these situations… 

Chris Hall 

ISA certified arborist  

SO-1450 
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APPELLANT’S SUPPLEMENT TO APPEAL  

APPEAL OF   ) Historic Preservation Commission 
HAMISH CALDWELL  ) Property 1354 The By Way NE 
& DALIA JUDOVITZ  ) Decision Dated 20 May, 2021 
 
 

Introduction: The Dekalb Historic Preservation Commission (“DHPC”) decision to approve 

a Certificate of Appropriateness (“COA”) is an abuse of discretion: (1) DHPC did not take into 

consideration “pertinent features of other properties that are in the immediate neighborhood”, as 

required per § 13.5-8(3).  (2) Contrary to § 13.5-8(12) the decision by HPC is “arbitrary and 

capricious” in two distinct ways as discussed below.  Exhibits supporting this appeal were offered 

but denied by Staff despite precedent in public record of 11/2/20 Hurwitz appeal. 

Item 1: For over 20 years, at the bottom of a wooded ravine 12 birch trees had grown into 

mature, overstory trees on the stream bank that fulfilled historic guidelines, provided erosion, 

soil stabilization and water quality protection.  Within 6 months of moving in the new owner clear-

cut them without required permission.  They were part of the total of 27 stumps identified in 

the 12/30/21 Environmental Incident Report. Listed as “Large Trees” in the Druid Hills 

Recommend Plant Materials list, the birches had provided visual continuity with the natural 

woodland landscape that remains on the west and east-side abutting lots along that same 

stream bank, per photos received by DHPC staff on 3/8/21.  As replacements for the 12 overstory 

trees the decision permits the stream bank to have only “three kousa dogwoods” which are shallow-

rooted and listed as a “small tree” in the Plant Materials list.  The decision provides “Plant 31 

trees” but that includes “22 Nellie Stevens hollies”, which are “shrubs”, not “Large” nor even 

“Small” Trees per the plant list. The hollies which “will be planted 3-5’ back from the street as a 

hedge” and the “Five canopy trees” will not be in the stream bank.  The decision permits a) 

greatly reduced number of actual trees (i.e. 9) compared to the 21 or more removed, b) no overstory 
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replacement trees on the stream bank, c) replacement shrubs, not trees, located far from where the 

illegally removed stream bank large trees had been and d) a failure to fulfill the intent of 

recommendations in Sections 8 (“Replacement trees should be of identical or similar varieties 

to the original trees.”) & 9 (“historic landscape plans for other residential lots within the 

district should be used for guidance“) of the Historic District Guidelines.  The decision creates 

a long-lasting “gap tooth” appearance in the middle lot of the three contiguous street-frontage 

Oakdale Commons Subdivision lots and is also contrary to a licensed arborist recommendations 

(recently provided to Dekalb staff). The lot will no longer fit the prevalent neighborhood historic 

woodland appearance.  Thus the decision fails to take into account pertinent features of other 

properties in the immediate neighborhood. 

Item 2.a: The March 2021 COA application planting drawing requested replacing the existing 

native ground cover by installing a lawn and replacing the existing grass pavers in the stream 

buffer.  The March HPC meeting transcript shows DHPC members Hart and Stoddard discussed 

at length their concerns about these requests and saw them as grounds for denial of the 

application. In May, the submitted landscape plan gave an inaccurate portrayal of the situation 

by now labelling that same part of the stream buffer area as “existing lawn” and omitted the 

existing pavers and natural ground cover. The current actual conditions of natural ground cover, 

not lawn, were shown in a photo at the May DHPC.  DHPC Commissioner Stoddard asked the 

owner to confirm if the existing pavers will remain but the transcript shows the discussion did not 

address the natural ground cover. Not having documents that show an accurate portrayal of the 

real situation and relying on a brief discussion of what amounted to a moving target of what was 

documented versus what is intended, has caused the DHPC to accept the owner statement “leave 

what’s there” to allow for a lawn that does not exist. The decision violates Georgia Dept. of 
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Natural Resources guidance and Dekalb ordinance § 14-44.1(a)(1) that requires the stream 

buffer must remain in a natural, undisturbed state and contradicts the DHPC March 

position against lawn in the stream buffer.  This is arbitrary and capricious.  

Item 2.b: When platted in Sept. 1996 the 3 contiguous Oakdale Commons Subdivision lots 

with street-frontage on The By Way would have non-historic buildings but be required to comply 

with having historic landscape per the June 1996 Druid Hills historic district designation. The 

subdivision received zoning approval from the Board of Commissioners with the condition that 

explicitly applied to the stream buffer and stated that development “involve no land disturbance 

and all trees over 12” diameter shall be undisturbed….”. In the 1997 conditional COA approval 

for development on the subject lot, DHPC accepted the owner’s commitment to conform with 

then-new Historic District Guidelines sections 8 (Natural Landscapes-Protecting the Design 

Context ) and 9 (Cultural Landscapes Guidelines-Maintaining "The Look"). These conditions 

addressed Druid Hills Civic Association and neighborhood concerns as per documents provided 

to Dekalb Staff on 3/19/21.  But for these reasons approvals would not have been permitted.  

These approvals confirm that in two separate decisions Dekalb County affirmed subject lot 

landscape is historic, then affirmed the compliance of the landscape with Historic District 

Guidelines. In 1997, the original owner complied by planting the twelve birches on the stream 

bank. By permitting only “three kousa dogwoods” small tree replacements and lawn in the buffer, 

the May 2021 decision overturns prior requirements for historic landscape by the BOC and 

the former DHPC and so is arbitrary and capricious.  

Conclusion: The decision must be reversed and the application remanded to the 

preservation commission with direction to modify planting plan to have at least 10 overstory 

trees on the stream bank and no lawn in the stream buffer. 

http://www.dekalbcountyga.gov/sites/default/files/user348/Section%20008.pdf
http://www.dekalbcountyga.gov/sites/default/files/user348/Section%20008.pdf
http://www.dekalbcountyga.gov/sites/default/files/user348/Section%20009.pdf








RESPONSE TO APPEAL OF 1354 THE BY WAY NE COA APPROVAL MAY 2021 

Our primary goal is to provide a safe home and property for our young children and the community’s 

residents. After many years of deferred maintenance by the previous owner, in the matter of 12 months, 

we have initiated and executed an abundance of documented fact-based improvements. These 

improvements have quantifiable outcomes that have substantially increased the safety of the property.  

In correspondence to the safety prerogative, a tree assessment of the property was performed by an ISA 

Certified Arborist in October 2020. This assessment revealed an irresponsible overplanting of trees had 

been installed on the property after the time of development in 1997. The 12 River Birch Trees in question 

were recommended for removal due to the following reasons: improper planting far too close on 8-10 

foot centers, poor health that arose from improper pruning and planting, Basal Rot (fungal disease that 

rots the roots and inside of the tree) which was identified at the time of removal, and a very irregular 

phototrophic growth habit stemming from an improper tree selected for the site conditions which caused 

the River Birches to grow angularly towards our home. As stated in the report, “the previous owners have 

over pruned the trees and the large leads are now dead due to poor pruning… unfortunately these leads 

are all on the house side of the trees and will reach the house should they fail.” As the children’s rooms 

are located in the front of the home, this was taken very seriously. Per DeKalb County Code § 14-39. Tree 

Protection (c) exemptions (3) The removal of trees found to be diseased or insect infested by the county 

extension service, the state forestry commission, a certified arborist, the county arborist or urban forester, 

and § 14-39. Tree Protection (c) exemptions (6) The removal of any tree which has become, or threatens 

to become, a danger to human life or property, I inadvertently assumed the trees were allowed to be 

removed and did so, citing a violation. The case has been resolved and is now closed.             

The following response is an effort to address the appellants concerns and prove compliance with code 

affirming the HPC’s unanimous approval. Coinciding with our primary goal, the tree replanting plan 

focuses on a safe replanting of the property for the community, our home and our children. The planting 



of 31 new trees provides a historic in nature property where pertinent features of other properties in the 

immediate neighborhood are addressed. Nellie Stevens Holly Trees per Dekalb County Code § 14-19. 

APPENDIX A, Ilex spp. ‘Nellie R. Stevens’ are listed as small trees acceptable for replanting credits. These 

trees mature to a height of 15-25 feet. As these 22 trees mature, they will negate any “gap-tooth” 

appearance that may be of concern. Additionally, 5 more overstory trees (3 Scarlet Oaks, 2 Purple Beech 

Trees) will substantially aid in providing “visual continuity” with the surrounding lots. 4 understory trees 

(3 Kousa Dogwood, 1 Yoshino Cherry) and 1 overstory Purple Beech Tree will be planted in the stream 

buffer, replacing the overplanted River Birches. The design shows these trees will be planted on proper 

spacing and placement for long term health and safety and adheres to DeKalb County Code § 14-39. (h) 

Tree Replacement Standards (4) Replacement trees shall be planted in manner that provides adequate 

space for nourishment, light, and maturation as recommended by the county arborist. The Tree Replanting 

Plan was approved by DeKalb County Master Arborist, Russell Tonning, prior to the May COA application. 

Considering the initial reasons for the River Birch removal, it would be a liability and irresponsible for any 

credentialed architect, arborist, or homeowner to require the replanting of overstory trees in the cited 

conditions affirmed by the appeal (Supplement: Item 1) “Woodland landscape that remains on the west 

and east-side abutting lots” and “at the bottom of a wooded ravine”. Identical or similar varieties of trees 

would be predisposed to the same fungal disease and planted in an environment encouraging growth 

towards the home, leading to plant failure or a hazardous tree, and a replicated scenario within the next 

twenty years. Furthermore, River Birches do not comply with the design manual. The contracting of 

Viridian Studios architect design exceedingly satisfies § 9.7 Residential Landscape Design and draws 

inspiration from “Olmsted’s intent for front yards included planting beds filled with ornamental vegetation 

with free-flowing bed edges surrounding an open lawn.” The “native ground cover” in question that is 

located in the existing lawn refers to Asiatic Jasmine which is found primarily outside of the stream buffer 

and does not comply with § 9.0 Cultural Landscape Guidelines – Recommended Plant Material List. The 



existing lawn shown within the stream buffer consists of Tall Fescue, poa annua, Mondo Grass, and Moss. 

Photos supporting the existing lawn within the stream buffer prior to the tree removal can be provided 

upon request.  Any future supplemental seeding of Tall Fescue would be done to enhance the lawn and 

Olmsted’s intended residential vision. 

Regarding conditions agreed upon for the subject area of property by Thomas and Martha Shim in 1995 

for the approval of the preliminary plat for 1354 The By Way, “shall involve no land disturbance and all 

trees over 12” in diameter shall be undisturbed” pertained to the inceptual development of the property, 

not the maintenance necessitated after plat conception. The tree removals that occurred complied with 

the design manuals § 8.2 Tree Conservation “Trees in deteriorated conditions or advance age should be 

removed and replaced.” and is fulfilled by the tree replanting plan. Furthermore, none of the trees 

removed existed on the property at the time the agreement was executed.  

The approved COA for the Tree Permit Plan complies with § 8.0 Natural landscapes – Protecting the Design 

Context and § 9.0 Cultural Landscape Guidelines – Maintaining “the look”, takes into consideration 

pertinent features within the immediate neighborhood, supports Olmsted’s vision for residential lots in 

Druid Hills, and responsibly addresses the replanting of trees utilizing a certified landscape architect.  

In conclusion, the approved May 2021 COA supports the owner’s fundamental goal of safety through the 

responsible replanting of trees and conforms to the historic district’s guidelines. We have been in constant 

communication with county staff, including 3 site visits to ensure compliance with the county and historic 

district on the COA. This was confirmed through the approval of the Tree Permit Plan by Dekalb County’s 

Floodplain Coordinator, Donovan Cushnie, Master Arborist, Russell Tonning, Senior Planner, David 

Cullison, and unanimously approved by 7 commissioners on the Historic Preservation Commission.           

We, Charles and Anne Marie Aubry, therefore, respectfully request the HPC’s approval of the May 2021 

COA be affirmed. 







Tree Violation 



 
 
 

Department of Planning & Sustainability 
 

Notice of Violation 
DeKalb County Tree Protection  and 

other Codes 
 
The purpose of the DeKalb County tree protection ordinance is to facilitate the 
preservation and/or replacement of trees. These requirements are found in the 
County’s Tree Protection Code, Chapter 14 Section 39. 
 
Clearing and grading without a permit from DeKalb County may be in violation of the 
County’s Erosion & Sediment Control Ordinance as well as the Water Quality and 
Storm Water Ordinance. 
 
As a result of the removal of more than 5 trees at 1354 The By Way without a permit 
and without prior notification a Stop Work was issued by Brett Ford, Senior Land 
Development Inspector, Department of Planning & Sustainability, DeKalb County on 
December 29, 2020. 
 

 



 
It is noted that 1354 The By Way is located in the Druid Hills Historic District.  The 
Historic District has adopted a tree preservation program with the following 
recommendation: 
 

 
 

On January 15th a site visit was conducted with the following present; 
• Charles Aubry, Property Owner 
• Russell Tonning, DeKalb County Arborist 
• Shaun Shaifer, Code Compliance Officer 
• Chris Hall, Consulting Arborist 

 
 

 



 
I counted the following river birch trees removed in the front of the house along the 
southern (opposite) side of the creek and measured the diameter of the trunks: 

• 17" 
• 16" 
• 8" 
• 15" 
• 13" 
• 16" 
• 11" 
• 13" 
• 12" 
• 12" 
• Tree trunk was decayed. 
• 7" 

 
Trunks of trees removed on the west side of the house included the following; 
     13. 13" 
     14. 14" 
 
In the rear of the house the following tree trunks were measured; 
     15. 10" 
     16. 9" 
     17. 7" 
     18. 7" 
     19. 8" 
     20. 14" 
 
The following trees were removed within 5 feet from the house; 
     21. 9" 
     22. 11" 
     23. 15" 
     24.  9" 
 
Property owner Charles Aubry had contacted Consulting Arborist Charles Hall who 
provided the following report regarding the condition of the trees prior to removal: 

Charley, 
 Thank you so much for having me out to access your trees. You have a beautiful new home 
and we are very happy to help you get it into playing conditions.. It is very apparent that there 
are a number of trees issues that should be addressed.. Below are my findings and 
recommendations.. 

• Dead hard woods at street.. Remove asap as it is a hazard 
• Number of river birch along creek bank.. These trees where planted very close together 

and for that reason have developed problems… the previous owners have over pruned 
the trees and the large leads are now dead due to poor pruning… unfortunately these 



leads are all on the house side of the trees and will reach the house should they fail. 
Two options … first remove every other tree and prune out all the dead.. This does not 
leave much tree and is a temporary fix.. Better option is to remove and replant.. We 
would need better spacing and I would consider Bald Cypress as a replacement. 

• Maples in the back yard.. these trees are all root bound as the girdling roots are very 
visible .. The tops are now declining….Again I recommend that you remove and 
replace with a species suited for the site… 

• The other dead trees include magnolia on stream bank, maples in the rear of the 
house… all of these should be removed .  

Should you need to discuss further I will be happy to speak further about these situations… 
Chris Hall 
ISA certified arborist  
SO-1450 
 
Mr. Aubry had the 24 trees removed based on Hall's report. 
 
Under Exemptions of the County's Tree Protection Ordinance a homeowner may 
remove trees under the following guidelines: 

• The County's tree protection ordinance states that a single family homeowner 
may remove up to 5 healthy non-specimen trees per year.  None of the 24 trees 
removed were specimen trees. 

• The County's tree protection ordinance states that hazardous trees may be 
removed.  "The removal of any tree which has become, or threatens to become, a 
danger to human life or property."  

• "The removal of more than five (5) trees, other than specimen trees, from an 
owner-occupied, single-family lot may be approved by the county arborist if the 
owner must remove trees in order to build a newly permitted structure, or to build 
an addition to or make improvements to an existing structure, or to improve the 
health of other trees in the landscape."  

 
Following the site visit property owner Aubry provided to the County the following 
vegetation plan: 
 

1354 The By Way NE: Work & Planting Schedule with Materials 

February 2021 

• Finish remaining removals and grind stumps 

March/April 2021 

• 28 – 7-gallon Ilex opaca (Nellie Stevens Hollies)  

• 6,300 square feet of Turf Type Tall Fescue Grass 



May 2021 

• Installation of vegetative gabion on stream bank – plant material TBD 

• Remove temporary walk path and concrete parking pavers 

• Install grass paver parking pad 

June 2021 

• 8,700 square feet of Meyer Zoysia Grass 

September/ October 2021 

• 5 Rosa ‘don juan’ (Don Juan Climbing Roses) 

• 50 Dryopteris erythrosora (Autumn Fern) 

• 22 Rosa ‘meizorland’ (White Drift Roses) 

• 12 Buxus sempervirens (American Boxwoods) 

• 180 Buxus microphylla (Korean Boxwoods) 

• 2 Camellia sasanqua ‘Bonanza’ 

• 6 Rhododendron spp. ‘Girard’s Fushia’ (Azaleas) 

• 50 Ajuga reptans ‘Chocolate Chip’ (Carpet Bugleweed) 

• 5 Rhododendron ‘catawbiense’  

• 26 Hydrangea macrophylla (Color Fantasy Hydrangea) 

• 5 Camellia hybrida ‘Winter’s Star’ 

November 2021 

• 20 Fagus sylvatica (Copper Beech Trees) 

 

OTHER: 

• All ornamental landscape beds to be mulched with double ground red oak mulch or 

pine bark nuggets 

• All existing and new trees in landscape plan to be mulched with double ground red 

oak mulch or pine straw. Bed to be one half to two thirds of the tree’s drip line 

 

Remaining Removals: 



Front of property: 

• Southern Red Oak with a DBH of 15.6” – In Dekalb Country 50’ Stream Buffer 

• River Birch with a DBH of 8.2” – In GA EPD 25’ Stream Buffer 

• River Birch with a DBH of 13.6” – In GA EPD 25’ Stream Buffer 

• Water Oak with a DBH of 20.0” – In Dekalb County 50’ Stream Buffer 

Multiple small dead trees on property line along “The By Way” deemed hazardous by ISA 

Certified Arborist 

Back of property: 

• Red Maple with a DBH of 16.2” – Severe Root Girdling – Deemed a potential hazard to 

property and loss of life by ISA Certified Arborist 

• Red Maple with a DBH of 13.3” – Severe Root Girdling with prolific die-back occurring 

from the top, down 

 

Conclusion: 
Given the assessment by Arborist Chris Hall regarding the recommendation for the 
removal of dead, diseased and hazardous trees as well as the removal of trees causing 
(potential) property damage due to growing close to the house, and, the removal of 
trees to provide improved growing conditions for the trees that remain; 
 
And having received a revegetation plan by the property owner; 
 
It is my assessment that the removal of the 12 river birch trees should not have 
occurred and is a violation of the County's tree code. 
 
Because the violation of the removal of these trees occurred in the stream buffer and 
because the property is located in the Druid Hills Historic District, it is my 
recommendation that the property owner by fined a total of $2,000 and shall be 
required to replace them per the “Druid Hills Historic District tree preservation 
program. 
  
The violations with regards to DeKalb County Floodplain Ordinance can be found in 
the County's Land Development Code Chapter14 which specifically relates to 
floodplain regulations; 14-39.(g), 14-420, 14-432.(b). 
 



 
 
 
Compliance with 14-430, 14-431, 14-40.(b)(12), and (13), 14-37.(b)(5) and 14-39.(g) 
will be required for proposed work in the floodplain. Compliance with the Georgia 
E.P.D. standards for streambank and shoreline stabilization will be required for the 
proposed plan. 
 
Having removed trees from the County 75’ stream buffer, the property owner shall 
submit a stream buffer variance application to the Planning & Sustainability 
Department. Also, the installation of a gabion along the stream bank will require a 
variance from the Department of Planning & Sustainability as well; and may require a 
variance from the State of Georgia E.P.D. It will be for the property owner to contact 
the E.P.D. to confirm whether a variance is required. The property, Charles Aubry, 
owner shall contact the Land Development section regarding the County Stream 
buffer variance application.  
 
  

 

Notification shall be submitted by the property owner, Charles Aubry, to the County 
and to the Druid Hills Historic District for the removal of any additional trees.  



Approval by the County and the Historic District shall be necessary before any 
additional trees may be removed. 
 
The property owner will need to file an application for a Certificate of 
Appropriateness with the Druid Hills Historic District.  The Certificate of 
Appropriateness will be considered at the March or later preservation commission 
meeting.   
 
 
 
Russell Tonning 
DeKalb County Arborist 
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